MONTAI N HOME H GAWY D STR CT

| BLA 98- 353 Deci ded January 21, 1999

Appeal froma decision of the Minager, Shake Rver B rds of Prey
National (onservation Area, Bureau of Land Managenent, denying right-of -
way application 1 D0-32600. EA No. 95059.

Afirned.

1.

Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy- - R ght s-of - Vdy: Appl i cations--HR ghts- of - Vay:
Federal Land Policy and Managenent Act of 1976

A BLMdecision rejecting a right-of-way application for
aroad building project, filed pursuant to section 501
of the Federal Land Policy and Managenent Act of 1976,
43 USC § 1761 (1994), wll be affirned where the
record shows the decision to be a reasoned anal ysi s of
the facts invol ved, made wth due regard for the public
interest.

Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy-- R ght s-of -Vy: General | y--R ghts-of - Vdy:
Federal Land Policy and Managenent Act of 1976-- Rul es
of Practice: Appeals: Burden of Proof

The burden is on a right-of-way applicant, who appeal s
a BLMdeci sion denying its application, to denonstrate
by a preponderance of the evidence that BLMerred in
the collection or eval uation of data supporting the
rejection of the right-of-way. The applicant's claim
that the road woul d not be inconsistent wth the

pur poses for which the Shake Rver B rds of Prey
National (onservation Area was establ i shed does not
establish error in the grant, when the deci si on was
based not only on the EA but on a use anal ysis show ng
that denying the application woul d not adversely affect
Appel | ant because of existing alternative routes to the
proposed access road.
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APPEARANES Jay R Fiedy, Esg., Hall, Fiedly & Vérd, Muntai n Hne,
| daho, for Appellant; Kenneth M Sebby, Esq., Gfice of the Solicitor, US
Departnent of the Interior, Boise ldaho, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Mbunt ai n Hone H ghway D strict (Muntain Hone or Appel | ant) has
appeal ed froma My 6, 1998, decision issued by the Manager, Shake R ver
B rds of Prey National Gonservation Area (NCA), Bureau of Land Managenent
(BLN), denying right-of-way application ID-32600 for an access road to
facilitate expansi on of S nplot Livestock Conpany's feed lot in Muntain
Hone, |daho. The NCA Manager based hi s deci si on on Environnent al
Assessnent (EA) No. 95059 and on a use anal ysis in which existing alternate
routes were determned to be avail abl e.

h March 27, 1998, Mbuntain Hone filed a right-of -way application wth
BLM seeki ng approval to devel op the fol l ow ng i nprovenents across BLMI and:

Project wll consist of construction and nai nt enance of
roads to facilitate expansion of Snplot's feediot. This would
be a year round road, construction to begin as soon as
Gonditional Wse Permit is granted to S nplot fromHd nore Gounty
A anni ng and Zoni ng Gonmission. The road across BLMw | | i nprove
an exi sting road of about 3075 ft. diagonal across the NI/ 4 of
Sec. 28, and then 2640 ft. along the East/Vést line to the East
Quarter corner of Sec. 29. The wdth to be 60 ft.

Inits application, Appellant clained that there were "[n]o ot her
reasonabl e routes that wll reroute trucks fromGand Vi ew H ghway and
other roads.” (Applicationat 2.) Inthe statenent of need for the
project wthin the application, Appellant stated: "The new road woul d be
used to reroute trucks anay fromthe Gand View Hghway. This wll greatly
i nprove public safety and al | evi ate sone hi ghway nai nt enance costs."
(Application at 2.) Inits evaluation of the environnental inpacts wthin
the application, Appellant clained only "[s]hort termeffects during
construction.” (Application at 2.)

In his decision, the NCA Manager determined, in pertinent part:

Qur records reveal that on January 31, 1995, S nplot (dba
G andvi ew Farns), applied (1D0-31018) for a road right - of -way
that followed a simlar alignnent to your proposal. In
accordance wth 43 GR 2802.5(d) (1), an Environnental Anal ysis of
Snplot's application was conpl eted on Novenber 2, 1995. The
Environnental Anal ysis determned that the foll ow ng speci al
status plants woul d be adversely af fected: Esteve Fal se Yarrow
Wiite-margi ned Véix A ant, and Shooth M acotrix. |n addition,
t he proposed road was | ocated w thin known gol den eagl e nesting
territory.
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Per 43 O-R 2802.4(a)(1), an application nay be denied if the
aut hori zed of ficer determnes that the proposed right-of - way
woul d be inconsistent wth the purpose for which the public | ands
are managed. Further, section 4(a)(2) of Public Law 103-64 (107
Sat. 302) provides that the Secretary of the Interior will allow
only such uses of lands in the NCAthat wll further the purposes
for which the NCA was est abl i shed.

Qur analysis of the Snplot application indicated that their
proposed road woul d have an adverse on special status pl ant
species. And further, that such | and was i nconpatible wth the
intent of the lawthat established the NCA

The S npl ot application was deni ed based on unaccept abl e
i npacts that such a road woul d have on NCA | ands. Because your
proposal wll have the sane negative inpacts on special status
plants and animals, and is al so inconsistent wth the purpose for
whi ch the public lands are nanaged, your application is al so
deni ed.

(Decision at 1-2.)

n appeal , Appel lant di sputes the anal ysis provided by the NCA Manager
and cl ai ns:

1. The application of the Muntain Hone H ghway O stri ct
proposes to inprove an al ready existing road, not construct a new
road. The existing road has been in place for nany years prior
to the creation of the Shake R ver National conservation A ea.

2. Because the application proposes to inprove a[n] already
exi sting road, there woul d be no i ncreased adverse inpacts on
special status plants, particularly, Esteve False Yarrow Wiite-
nargi ned Véx Plant or Smooth Mil acothrix. These plants are not
now grow ng in the existing roadway. The inprovenent of the road
woul d require very little additional |and.

3. The location of the existing road is near a public
hi ghway and woul d have very little additional inpact on the Shake
Rver Brds of Prey National conservation A ea.

4. The inprovenent of the existing road would al |l ow t he use
of the road by trucks hauling nanure fromS npl ot Li vest ock.
This woul d renove this traffic fromthe nearby G andvi ew H ghway
and woul d thus alleviate a potential traffic and environnent al
hazard fromthe hi ghway, whi ch would be in the public interest.

5. The proposed i nprovenent of the existing road woul d not
be inconsistent wth the purposes for which the Shake Rver B rds
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of Prey National (onservation Area was established. The proposed
i nprovenent of the road wll have very little inpact on the NCA

(Satenent of Reasons at 1-2.)

In response, BLMstates that the "existing road" Appellant refers to
is atw-track desert trail that has been used infrequently and w t hout
authori zation as a short-cut through the area by enpl oyees of the S npl ot
Li vest ock Gonpany feedl ot, |ocal farners, and ranchers. (Answer at 2.)
Wiile the existing trail averages approxinmately 8 feet in wdth, BLM
clains, the proposal would require a 60-foot wde right-of-way area, 30
feet of which woul d have been built up, gravel ed or paved, wth barrowpits
and drainage cul verts installed on either side. 1d. BlLMstates that the
substantial construction contenpl ated by the proposal nust necessarily be
consi dered new construction, and that any other concl usi on woul d be
unreasonabl e and not reflective of the inpacts on the NCA (Answer at
2-3.) BlMclains that its analysis led to a determination that granting
t he proposed right-of -way woul d i ntensi fy human use and di sturbance of this
area, and, therefore, was contrary to both the purpose and intent of Public
Law 103-64 (the Act), which established the NCA on August 4, 1993, and
whi ch precl udes unwarranted and unnecessary use and devel opnent of the NCA

(Answer at 3.) BLMquotes fromthe Act at section 3(a)(2) in explaining
that the NCA was established "to provide for the conservation, protection,
and enhancenent of raptor popul ati ons and habitats and the natural and
envi ronnental resources and val ues associ ated therewth, and of the
scientific, cultural, and educational resources and val ues of the public
lands in the conservation area.” 1d. Further BLMnotes, section 4(a)(2)
of the Act provides that "the Secretary shall allowonly such uses of |ands
in the conservation area as the Secretary determnes wll further the
pur poses for which the Gonservation Area is established.” (Answer at 3.)

In response to Appel lant's claimthat, because the application
proposes to inprove an existing road, there woul d be no i ncreased adverse
i npacts on special status plants, BLMfound that a significant w dening
could very well inpact specific plants. BLMdetermined that in addition to
the surface areas disturbed in any construction, the general area woul d
al so be subjected to an increased anount of hunan intrusion, which woul d
affect sensitive plants that mght inhabit areas adjacent to the road.
(Answer at 4.) Inthis regard, BLMstates, increased hunman use of the area
woul d al so increase the widfire potential, a real concern since 72 percent
of the average 19 wldfires per year (since 1980) in the NCA are hunman
caused. |d. Such wldfires, BLMargues, adversely inpact raptor prey
shrub habitat and directly inpact popul ations of raptor prey and gol den
eagles and prairie falcons. Id.

Wth regard to Appellant's claimthat the proposed road is adjacent to
an exi sting hi ghway and woul d have very little additional inpact, BLM

di sagrees. BLMadvises that one of the issues considered in denying
Appel lant' s application was that public roads al ready exist in sufficient

147 | BLA 225

WAW Ver si on



| BLA 98- 353

| ocation and nunber to satisfy the ingress and egress requirenents of the
S npl ot Livestock Gonpany feedlot. (Answer at 5.) BLMIlists, for exanpl e,
Sate Hghway 67 (G andvi ew H ghway) and exi sting paved county roads
Bennett Road, Wiitted Road and ol l ett Road, all of which currently provide
ingress to and egress fromthe feedlot. Id. BLMclains that additional
roads are neither required nor necessary, and that an intrusion of this
kind is inconpatible wth the purposes for which the NCA was est abl i shed.

| d.

In response to Appellant's claimthat granting the right-of-way woul d
renove nanure-haul i ng trucks fromthe G andvi ew H ghway and thus al | evi ate
an environnental hazard fromthe hi ghway, BLM questions how the public
interest woul d be served by placing an environnental hazard on public | and.

(Answer at 6.) BLMnotes that in addition to other paved county roads in
the area whi ch coul d be used, S nplot Livestock Gonpany currently owns a
significant anount of private |and adjacent to the feedl ot and away from
the NCA on whi ch they coul d construct a newroad for ingress and egress
purposes. |d.

Fnally, BLMdisagrees wth Appellant's claimthat the proposed road
woul d not be inconsistent wth the purposes for which the NCA was
established or that the road woul d have very little inpact on the NCA BLM
urges that Appellant has provided no facts that woul d controvert BLMs
findings that the road is unnecessary or that |and di sturbance woul d resul t
inthe direct loss of an additional 6.82 acres of valuable wildife
habitat. (Answer at 6.) In addition, BLMclains, the proposed road coul d
al so cause potential inpacts to sensitive plants, resident nesting gol den
eagles, and critical shrub habitat. (Answer at 7.)

[1] As the authorized representative of the Secretary of the
Interior, BLMhas the discretion to accept or reject a right-of-way
application for a proposed road-building project filed pursuant to section
501 of the Federal Land Policy and Managenent Act of 1976 (FLPWA, 43
USC § 1761 (1988). Kenneth Knight, 129 IBLA 182, 183 (1994); CB.

S abaugh, 116 IBLA 63, 65 (1990); Eugene V. Vogel, 52 | BLA 280, 283, 88
|.D 258, 259 (1981). A BLMdecision rejecting such an application wll be
affirmed where the record shows that the decision represents a reasoned
anal ysis of the factors involved wth due regard for the public interest.
Kennet h Kni ght, supra.

[2] The burden is on Appellant, as the party chal l enging BLMs
decision, to support its allegations wth evidence show ng error.
oncl usory al l egations of error or differences of opinion, standing al one,
do not suffice. Southern Wah WIderness Alliance, 128 |BLA 382, 390
(1994). The Departnent is entitled to rely on the reasoned anal ysis of its
experts inthe fieldin natters wthin their real mof expertise. Kngs
Meadows Ranches, 126 | BLA 339, 342 (1993), and cases there cited. Thus,
where BLMhas eval uated the feasibility of the road buil di ng proposed by
the applicant, and has researched and bal anced the anti ci pat ed
envi ronnent al consequences W th other considerations, it is not enough that

Appel | ant
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offers a contrary opinion. In order to prevail, Appellant nust denonstrate
by a preponderance of the evidence that BLMerred in evaluating its data or
reaching its conclusions. K ng s Madows Ranches, supra at 342.

To determne whet her a BLMdeci sion rejecting a right-of -way
appl i cati on was based on a reasoned anal ysis of the facts and was nade wth
due regard for the public interest, the Board | ooks to the inpacts
anticipated fromthe proposal as those inpacts are evaluated in the EA 1/

The EA states that the proposed action and alternatives were anal yzed wth
speci fic enphasis on the existing environnent, botanical inpacts, and
wldife inpacts. (EAat 1-2.) Aternatives to the proposal include
denying the application (selected alternative) and requiring the road to be
pl aced el sewhere.

The area affected by the alternatives considered by BLMis | ocated in
Hnore Gunty in the Boise Ostrict of the Bruneau Resource Area, |daho.
The area is just inside the southern boundary of the Shake R ver Birds of
Prey NCA  The terrain slopes south and westward toward the Shake R ver
just under the bluff that was included in the original Brds of Prey
Essential Nesting Acea. The site has been burned in the past. Now
besi des Cheatgrass, Mistard and G easewood, the sensitive species of plants
descri bed above inhabit the area. Lizards are abundant and evi dence of
ows is present. The area is set aside for the raptors that are known to
inhabit the area. (EAat 1.)

The EA indicates that BLMhas revi ened the proposed action and the
alternatives in the context of the Bruneau- Kuna Resource Managenent H an as
required by 43 CF R 8§ 1610.5 and BLM1617.3. (EA at 2.) The NCA Manager
further determned that the proposed action is subject to FLPMA as the
proposed road i nprovenent and bridge wll cause new surface di sturbance
beyond what currently exists associated wth the two-track desert trail.
See EATitle Page. Inits reviewof environnental concerns, BLM determ ned
that there woul d be no known inpacts for either the proposed action or
either alternative wth respect to the critical elenents |isted as areas of
critical environmental concern, prine or unique farmland, floodplains,
Native American religious concerns, hazardous substances or solid wastes,
water qual ity concerns, wetlands/riparian zones, wld and scenic rivers,

W | derness study areas, and wld horse herd nanagenent areas. See EA Face
Sheet .

The EA determined that the proposed action would traverse 1/4 nile
intothe NCAto less than /2 mle fromthe rinmock used by the raptors.
It then traverses west for 1 mle to a corner of other property owned by
Snplot. The EA determined that the traffic on this proposed road woul d
create enough activity to prevent the raptors fromusing the 80-acre parcel

1/ The EAin this case was prepared for a nearly identical request by
S npl ot Livestock Gonpany in 1995, for road construction over the sane
route as proposed by Appellant. Wiile a new EA was not prepared, we find
that the EA prepared in 1995 fairly addresses the current application.
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of the NCA that woul d be conpl etely surrounded by S nplot's stockyards, the
proposed road, and /4 mle of other private land. The EA determned that
during construction of the gravel ed road, dust woul d decrease air quality
every tine atruck traversed the site. (EAat 2.)

Wth respect to botany, the EA determined that the proposed action
woul d inpact three sensitive species inthe Dstrict: (1) Chaenactis
stevi oi des (Esteve fal se yarrow), a "priority 1" species by the |daho
Native Plant Society (INPS and on the Idaho BLM Sensitive Pl ant List; (2)
Qyptopl eura nargi nata (Wite- nargi ned wax plant), naned a "sensitive"
species by both the INPS and the 1daho BLM and (3) Ml acothrix gl abrata
(Sooth nal acothrix), a special status plant in Idaho for the last 10
years. Shooth nmal acothrix was listed as a "nonitor" species by the INPSin
the 1994 (onservation Data Center report, and has been on the | daho BLM
Sensitive FHant List since the md-1980's. (EAat 2.) The EA further
found that any location in this area has the potential of inpacting these
or approxi nately 10 other sensitive species as well. 1d.

The only known cul tural phenonenon to be inpacted under the proposed
alternative Is an historic can and bottle scatter that is not eligible for
listing. (EAat 2.)

The analysis of wldlife in the area enconpassed by the proposed
action found that the road, as proposed, intrudes into the nesting
territory of a pair of Glden Eagles. The EA found that the guidance for
protection of raptors in the Act of August 4, 1993, Public Law 103-64,
guot ed above, establishing the NCA nakes the proposed road i nconpati bl e
wth the intent of this law (EAat 2.)

In addressing the relative inpacts of the no-action and alternate
location alternatives on these respective val ues, the EA determned that to
deny the application woul d not cause any environnental inpacts, while to
authorize relocation at another site inthis area, if that were later
requested, woul d cause simlar inpacts to those described for the proposed
action. See FAat 2

W find that the EA denonstrates that "a careful review of
environnental probl ens has been nade, all rel evant environnmental concerns
have been identified, and the final determnation is reasonabl e and that
BLMcorrectly determned an environnental inpact statenent was not
necessary. V¢ believe BLMs anal ysis of the environnental inpacts fromthe
proj ect was conprehensive and its sel ection of the no-action alternative,
as well as its conclusion that the inpacts, as the proposed action is
desi gned, cannot be justified because the road is not necessary, is
correct.

Ve find BLMs determination that the proposed action is not necessary
to be a reasonabl e one because the existing road matrix of county routes
offers alternatives to the Gandview H ghway as egress and i ngress routes
tothe Snplot feedlot. V& are not persuaded that BLM over| ooked
significant inpacts in properly concluding that the no-action alternative
repre sented a nore satisfactory choi ce than either the proposed action or
t he

147 | BLA 228

WAW Ver si on



| BLA 98- 353

sel ection of another route. The fact that the no-action alternative was
sel ected does not automatically nake its choi ce erroneous. See Q aci er-Two
Medi cine Alliance, 88 | BLA 143, 144 (1985).

In sum we concl ude Appel | ant has not net its burden of show ng that
BLMs determnation is premsed on a clear error of |aw or denonstrabl e
error of fact, or that the analysis failed to consider a substanti al
environnental question of nmaterial significance to the proposed action.
The grant or denial of the right-of-way application was wthin the
discretion of the NCA Manager in this case. The Manager relied on the EA
innmaking his determnation to reject the right-of-way, and the decision
was supportabl e and reasonabl e.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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